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STATE OF NORTH CARCLINA
COUNTY OF JACKSON

DECLARATION OF PROTECTIVE CCOVENANTS, CONDITIONS,
RESTRICTIONE AND EASEMENTS
FOR
CULLOWHEE BLUFFS

THIS DECLARATION is made on the date hereinafter set
forth by SOUTHERN TIMEBER COMPANY, a Ceorgia Corporation
{hereinafter sometimes called "Declarant”) .

WITNESSETH

WHEREAS, Declarant is the owner of the Real Property
set forth and described in deed dated August 25, 2005,
recorded in Book 1526 at page 234, and the plat recorded at
Plat Cabinet 17, Slide 415, Jackson County Registey; and

WHEREAS, Declarant intends to subdivide the land into
various Lots and intends to sell those Lots individually.
The Declarant desirss that the land be developed in an
orderly manner and in a way that will benefit all present
and future cwners of the Lotg in the Community; andé

WHEREAE, Declarant desires to subject the said Heal
Property Lo the provisions of this Declaration to create a
residential community of single-family housing and to
provide for the subjecting of additional real property to
the provigions of this Declaration;

NOW, THEREFORE, Declarant hereby declares that the said

Real Propexrty is hereby subjected to the provisions of this
Declaration and shall be held, sold, transferred, conveved,
usad, occupied and cotherwise encumbered sublact to the
covenants, conditions, restrictions, easgements, asssssments
and liens, hereinafter get forth, which are intended to
protect the value and desirability of, and which shall run
with the title to the real property hereby and hereafter
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made subject hereto and shall be binding on all pergons
having any right, title or interest in all or any porticn of
the real property now and hereafter made subject hsreto,
their respective heirs, legal representatives, successors,
guceessors-in-title and assigns and shall inure to the
benefit of each owner of all or any portion thereof. The
provisions contained herein shall constitute a material part

of the ¢onsideration for the purchage and sale of the Real
Property.

Article 1
North Carclina Planned Community Act.

Regardlegs of the number of lots that initially or
ultimately are included within the Community, Chaptar 47F of
the North Carcoling General Statutes, the North Carolina
Planped Community Act, shall apply in full to the Community
purguani North Carolina CGeneral Statube 47F-1-202{b) {1}.

Article 2
Definitions

The following words, when used in this Declaration or

in any Supplementary or Amended Declaration, shall have the
following meanings:

2.1 ‘"Articles of Incorporation' means the Articles of
Incorporation of Cullowhee Bluffs Community Association,
Ine., filed with the North Caroclina Secrstary of State and

incorporated herein by this reference as may be amended from
time to time.

2.2 ‘“pssociation” means Cullowhee Bluffs Property

Owners’ Association, Inc., a North Carolina nonprofit
corporation, its successors and assigns.

2.3 "Board of Directors’ or "Board’ means the appointed
or elected body of the Assoc¢iaticon, as defined in North
Carolina General Statute 47F-1-103(13) wvested with the
authority to manags the affairs of the Associacion pursuant
to the provisions set forth herein and in addition hereto
pursuant to the provisions set forth in Nerth Carolina
General Statute 47F-3-102 and 103.

2.4 “"Bylaws" means the Bylaws of Cullowhese Bluffg

Property Owners’ Associatien, Inc., duly adopted by the
Board as may be amended from time to time.

2.5 ‘Common Property” means any and all real and
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personal property, including, without limitation, easements
and other interests therein, and the facilities and

improvements located thereon, now or hereafter owned by the
Association for the common use and enjoyuent of the Owners.

2.6 “Community” refers to the said Real Property set
forth and described in deed dated August 25, 20035 recorded
in Book 1526 at page 234, and the plat recorded at Plat
Cabinet 17, 8lide 415, Jackson County Registry, reference to
which iz hereby made for a mores complete and particular
description and for incorporation herein and such additicnal
real property as may be included by Supplemsntary
Declaration as provided herein.

2,7 “beglarant’ means Southern Timber Company, a
Georglia Corporation and its successors-in-title and assigns;
provided that in a recorded instrument, such succegsor-in-
title or assignee is designated as the Declarant hereundex
by the then holder of all of the rights of Declarant
hereunder; and, provided, further, upon the effective date
of the designation of a successor Declarant, all rights of
the former Declarant in and to such status as Declarant
hereunder shall cease so that there shall be only one holder

of the rights of Declarant hereunder at any one pocint in
time.

2.8 "Lot" means any tract or parcel of land within the
Community, whether or not improvementg are constructed
thereon, which constitutes a gingle-family dwelling site
conveyed by the Declarant. The ownershlp of each Lot shall
include, and there shall automatlcally pass with the title
to each Lot as an appurtepnance thereto, membership in the
Aggociation and all rights and iaterest of an Owner in the
Common Property.

2.9 ’Mortgage” means any and all instruments used for
the purpose of encumbering real property in the Community as
gecurity for the payment or satisfaction of an cobligation,
including, without limitation, any mortgage, deed to secure
debt or deed of trust.

2.10 ‘"Mertgagee” means the holder of a Mortgage.

2.11 "Qggupant” means any Person ocoupying all or any
portiocn of a Lot or other property located within the
Community for any pericd of time, regardless of whether such
Person i1s a tenant of the Owner of such property.

2.12 "owner” means the record owner, whether one or
mere Persons, of the fee gimple title to any Lot located
within the Community, excluding, however, any Perscn holding



guch Ilnterest merely as security for the performance ox
satiafaction of an obligation.

2.13 ‘"pPerscon’ includes any individual, individuzal
acting in 2 Eiduciary capacliby, corporation, limitad
partnership, limited liability company, general partnership,
joint stock company, jeint venture, associatilon, cowpany or
other organization, recognized as a separate legal entity
undexr North Carclina law.

Z.14 “Real Property” shall include all real property
set forth and described in deed dated August 25, 2008
recorded in Book 1526 at page 234, and the plat recorded at
Plat Cabinet 16, 8lide 148, Jackson County Registry,
reference to which is hersby made for a more complete and
particular description and for incorporation herein

2.15 “Supplementary Declarztion"” means an amendment or
supplement to this Declaration which subjects additional
real preoperty to thig Declaration and/or imposes addicional
covenants, conditions, restrictions or easements on the land
desgribed therein.

2.16 "Total Association Vote” means the votes
attributable to the entire membership of the Associaticn
{invluding votes of Declarant) as of record date for such
action, whether or not such members are present or
represented at the meeting, Lf zny, where such votes are to
be cast. If, for exrample, and without limitation, =
majority of the Total Associstion Vobte is requirsd to
approve a matter, such matter must receive more than half of
the votes attributable to all existing members of tha
Agsociation as of the record date for such action, whether
or not such members are present or represented at the
meeting, if any, where such votes are o be cast. As a
further illustraticn, if a wajority vote is required to
approve a matter (and the term Total Associlation Vote is not
wused) , such matter must receive more than half of the votes

cast by the members present and entitled t£o vote on thes
matter.

Articlie 3
Property Subject To This Declaration

3.1 Property Hereby Subiegted Te This Declaraticn.
The real property which is, by the recording of this
Declaration, subject to the covenants, conditions,
restrictions and easements hersinafter sst forth and which,
by virtue of the recording of this Declaration, ghall be

held, transferred, sold, conveyed, used, occupied and




encumbered subject to this Declaration is said Real Property
get forth and described in deed dated August 25, 2005
recorded in Book 1526 at page 234, and the Plat recorded at
Plat Cabinet 17, 8lide 415, Jackson County Registxy,
referenge to which ig hereby made for a more complete and
particular description and for incorporation herein.

3.2 Unilatsral Annexation By Declarant. As the owner
thereof or, 1f not the owner, with the consent of the owner
thereof, Declarant shall have the unilateral right,
privilege, and ontion from time to time at any time until
twenty (20) years after the recording of this Declaration to
gubject additional tracts or parcels of real property as may
be, from time to time, identified by Deaclarant in a
Supplementary Declaration describing the real property being
subjected. Any annexation shall be effective upon the filing
for record of a Supplementary Declaraticn unless a later
effective date is provided therein. If any additional land
is not subjected to this Declaration, Declarant's reserved
rights shall not impose any obligation on Declarant to
impose any covenanrs and restricticns similar to those
contained herein upen such additional land nor shall such
rights in any manner llmit or restrict the use to which guch
additional land may be put by Declarant or any subsequent
owner thereof, whether such uses are consistent with the
covenants and restrictions imposed hereby or not.

3.3 Additional Covenants, Restrictions and Ezsements.
The Degclarant way unilaterally subiect any portion of thne
Real Property or additiomal real preperty to additional
covenants, restrictions and easements and/or modify the
applicability of the covenants, regtrictions and sasements

contained in this Declaration as teo such real property.

3.4 Other Annexation. Upon the written consent of:
a) the owner{s) thereof; (b) the Declarant; and (¢} the
Owners of at least two-thirds of the Lots, the Assoclation
may annex real property to the provisions of this
Declaration and the jurisdiction of the Association by
£iling for record in the county in which the property to ke
annexed is located a Supplementary Declaration describing
the property being annexed. Any such Supplemsntary
Declaration shall be sxecuted on behalf of the Association
by the President of the Assoclation. The annexation shall
be sffective only upon the filing for record of such

supplementary Declaration, unless a later effective date is
provided therein.

Article 4



Agsociavion Membership and Voting Rights

4.1 Mampership. Every Ferson who 1g the record owner
of a fee or undivided fee intexest in any Lot that is
subject to this Declaration shall have a membership in the
Aasociation. The foregoing is not intended to include
Persong who hold an interest merely as security for the
performance of an obligation, and the giving of a security
interest shall not terminate the Owner's membership. No
owner, whebhar one or more Persons, shall have more than cne
metrbership per Lot. Membership shall be appurtenant to and
way not be separated from ownership of a Lot. The rights
and privileges of membership, including the zight to hold
office, may be exercissd by z member or the designes of a
member, but in no event shall more than one office be held
for each Lot owned. This Section iz not intended to
prohibit the same individual from being both an officer and
a dirasctor of the Association. Nothing in this Section
ghall rvestrict the number of votes cast or the number of the
officers and directors appointed by the Declarant.

4.2 Yoting. Members shall be entitled to one vote for
each Lot owned. When more than one Person holds an ownership
interest in & Lot, the vote for guch Lot shall be exercised
as those Owners themselves determine and advise the
Secretary prior to any meeting or referendum. The wote
attributable to a Lot shall be suspended in the svent more
than one Person seeks to exercise it. Declarant shall have
one vote for each lot cwned or, in the case of acreage not
yvet divided into lots, one vete for each acre owned.

4.3 Notice of Sale, Leagse or Acquisition. Within
geven (7) days after the sale or lease of a Lot, the Owner
shall provide the Assoclation with writken notice of the
name of the purchaser or lessee, as the case may be, and
such other information as the Board may reasconably require.

Upon acguisition of a Lot each new Owner ghall provide the
Association with written notice of the name and mailing
address of the Owner and such other information as the Board
may reasocnably require,

Article 5
Aasessments

5.1 Purpcse of Asgessments. The assessments provided
for herein shall bs used for the general purposes of
proweting the recreation, health, safaty, welfare, common
benefit, and enjoyment of the Owners of Lots, including,
without limitation, the maintenance of real and personal
property, all as may be more specifically authorized from



tima to time by the Board of Directors.

.2 (Creation of the Lien and Personsl Obligaticn for
Aggessments. Hach Owner of a Lot by acceptance of a deed
therefer, whether or not it shall be s0 exprsssed in such
deed, covenants and agreez to pay to the Association: (2}
ganeral assesaments; (b} special assessments; and (c)
specific assessments. All such assessments, together with
late charges, interest (at a rate set by the Hoard of
Directors from Lime to time, but not to excesed the lesser of
the maximum rate permitted by law or eighteen percent {18%)
per anrum on the principal amount due) and costs of
collection, including, without limitation, reasonable
attorney's fees actually incurred, shall, from the time the
sums become due and payable, be a charge on the land and
shall be a continuing lisn in favor of the Association on
the Lot against which each assessmant iz made. 'The
recording of this Declaration shall constitute record notice
of the existence of the lien and no further recordation of
any claim of lien shall be required, except as requirad by
Worth Carclina law. Each such assessment, together with
such late charges, interest and costs, shall also be the
perscenal obligation of the Person who was the Qwner of rthe
Lot at the time the assessment fell due. Rach Owner shall
be personally liable for the portion of each assessment
coming due while the Owner of a Lot and esach grantee of an
Owner shall be jointly and severally liable for such portion
thereof as may be due and pavable at the time of conveyance;
provided, however, the liability of a grantee for the unpaid
assesswenta of the grantor shall not apply to any first
Mertgagee taking title through foreclosure proceedings. No
Owner may wailve or otherwise exempt themselves from
liability for the assessments provided for herein,
including, by way of illustration, but net limitation,
abandonment of the property. No diminution or abkatement of
any aggessment shall be claimed or allowed by reason of any
failure of the Association to take some action or perxrfarm
gome function required to be taken or performed by the
Aasociation, the obligation to pay assessments being &
separate and independent covenant on the part of sach Owner.
All payments shall be applied first to cosets, then to late

charges, then te interest and then to delinguent
asgesgments,

5.3 QGeneral Assessments. It shall be the duty of the
Board to prepare a budget covering the estimated costs of
cperating the Association during the coming year. The
General Assegsment to be levied against each Lot shall be an
equal amount for all Lots., Thes Board shall cause the budget
and the assegsments to be levied for the year to be
delivered te each member at least thirty (20) days prior to




the due date of any general asgesemant. The budget and the
agsessment shall become effective unlesgs disapproved at a
meeting by a majority of the Total Asscciation Vote and the
Declarant. MNotwithstanding the foregoing, however, in the
evant the membership disapproves the proposed budget or the
Board fails for any reason to determine the budget for any
period, then and until such time as a budgst shall have been
determined, as provided herein, the budget in effect shall
continue, General assessments shall be paid in such manner
and on such dates as may be fixed by the Board of Directors,
which may lnclude, without limitation, acceleration, upon
ten (10) days' written notice for delinguents. Unless
otherwise provided by the Board, the agsegsment shall be
pald in one annual installment. General assessments include
any sums the Board determines necessary for the continued
ownership, operation and maintenance of the Common Property,
operating expenses of the Association, payment for any items
of betterment and the establighment of reserve funds
assessment the Board shall deem proper. General assessments
may include, without limitation, sums for property taxes,
insurance premiums, legal and accounting feeas, management
fees, chargeg for utilities, c¢leaning and janitor servicss,
“landscape maintenance, expenses and liabilities incurred in
connection with enforcement of the assessments provided
herein, and as provided in the Articles of Incorporation and
Bylaws for indemnification of officers and directors, and in
connection with the enforcement of rights and dutiss of the
Asgociation against Owners and others.

.4 Speglal Assesswents. The Asgociation may levy a
special assgegsment if approved by the Board and the
Declarant.. Special assaszments shall be paild as determined
by the Board. The Board way permit a gpecial assessment to
be paid in installwents extending beyond the fiscal year in
which the speclal assessment is imposed.

5.5 Specific Assessmentg. The Board shall have the
power to levy specific assessments as, in its discretion, it
shall deem approprizte. Failure of the Board to exercise
its authority under this Secticon shall not be grounds for
any action against the Association and shall not constitute
a waiver of the BReoard's right to exercise 1lts authority
under this Section in the future with respect to any
expenses, including an sxpense for which the Beard has not
previously exercised its authority under this Section.

Finesg lavied pursuant to this Declaration and the costs of
maintenance performed by the Association for which the Jwier
ig responsible shall be specific assessments. The Roaxd of
Directors may alsc specifically assesss Ownere for
Associabtion expenses as Ffollows: (a) expenges of the
Asgociation which benefit lesg than all of the Lots may be




gpecifically assessed egquitably among all of the Lots which
are benefited aceording te the benefit received; and {b)
expenses of the Asscciaticon which benefit all Lots but which
do not provide an equal benefit to all Lots, may be assessed
equitably among all Lots according to the heneflt received.

5.6 Subordination of Liens to Mortqadges. The iien of
all assessments authorized herein is hereby made subordinate
to the lien of any first Mortgage if, but only if, all
aggsegsments and charges with respect to such Lot authorized
herein having a due date on or prior to the date of the
Mertgage as filled of record have been paid. The lien hereby
subordinated is only such lien az relates to assessments and
charges authorized hereunder having a due date subsequent to
the date such Mortgage is filed of record and prior to the
gatlsfaction, cancellation or foreclosure of such Mortgage
or the sale or transfer of the property pursuant to any
proceeding in lieu of foreclosuve or the sale of transfer of
the property pursuant to a sale under power contained in
guch Mortgage. Such subordination is mersly a subordination
and shall not relieve an Owner of the personal obligation to
pay all assepswents coming due during such period of
ownership; shall not relieve such property from the lien
provided for herein (except to the extent a gubordinated
llen is extinguished as a result of such subordination as
against a Mortgagee or such Mortgagee's assignee or
transferee by forsclosure or by sale under power); and no
sale or tranafer of such property to the Mortgages or to any
other Pergon pursuant to a decree of foreclosure, o
pursuant to any other proceeding in lieu of foreclosure or
pursuant to a sale under power, shall relieve any existing
or previous Owner of any perscnal obligation or relisve such
property or the then Owner from liability for any assessment
authorized hereunder become due after such sale and
transfar.

5.7 BRegmadigs of the Association. Any assessments or
ingtallments thereof which are net paid when due shall be
delinquent. In addition to the lien rights, the personal
obligation of the then Owner to pay such assessments shall
remain such Owner's personal obligation and shall also pass
to such Owner's successors-in-title. Such Owner shall
nevertheless remain as fully obligated as before to pay to
the Assoclation any and all amounts which such Owner was
obligated to pay immediately preceding the transfer; and
such Gwner and such successors-in-title shall be jeintly and
severally liable with respect thereto, notwithstanding any
agreement between such Quwner and such sucgesgors-in-title
creating any indemnification of the Cwner or any
relationship of principal and surety sz between themselwves.

Any assessment or installment therecf delinquent for a



period of more than ten (10) days shall incur a late charge
in an amount as the Board may from time to time determine.
The Asgoclation may cause a notice of delinquency toe be
given to any Owner who has not paid within ten (10) dayse
following the due date. In the event that the assegsment
remains unpaid afrter thirty (3¢} days from its due date, the
Assogiation wmay file a eclaim of Llien to collect such amounkts
and may foreclose its lien as provided in the North Carolina
Planned Community Act. The Association shall have the
right, but not the obligation, to name and/or designate a
Trustee to conduct the foreslosure of any lien arising
hereunder. Each Owner, by acceptance of a deed wvests in the
Assoclation the right and power to bring all actions against
sugh Qwner persconally, for the collection of guch charges as
a debt or to foreclose the lien. The lien provided feor in
this Declaration shall he in favor of the Asgociation and
shall be for the benefit of all Owners. 7The Association
shall have the power to bid on any property within the
Community at any foreclesure sale and to acguire, hold,
lease, mortgage and convey the same. The Associatlon may
also suspend the membership rights of the dslinguent Owner,
including the right to vote, the right of enjoyment in and
to the Common Property and recreational facilitiles
maintained by the Asgcciation and the right teo recelve and
enjoy such servicing and other benefits as may then be
provided by the Association. Any such suspension shall not
affect such member's obligation to pay assesaments coming
due during the period of such suspensicon and shall not

affect the permanent llen on such property in faver of the
Aszociation.

5.8 Date of Commencement of Asseggwents. Asssgsments
shall commence in general when the Board of Directors first
devermines a budget and levies assessments. The heclarant
shall have ne liability for assessments, except for Lotg, if
any, cwned by Declarant which have been occupied for
residential purposas.

5.9 Budget Deficits During Declarant Control. For
the peried of Declarant control, as provided by Article 9.9,
Declarant may: {a) advance funds to the Association
sufficient to satisfy the deficit, Lf any, between the
actual operating expenses of the Asscciation (but
specifically neot including an allocation for capital
reserves), and the sum of the annual, special and specific
assessments collected by the Association in any fiscal year
(such advances shall be evidenced by promisscory notes from
the Assocliation in favor of the Declarant); or (b} cause the
Asgoclation te borrow such amount from a commexcilal lending
institution at the then prevailing rates for similar loans
in the loeal area of the Community. No Mortgage secured by
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the Common Property or any of the improvements maintained by
the Association shall be given in coanection with such loan.

5.10 Fallure to Asgess. The omission or failure of
the Board to £ix the assessment amounts or rates or Lo
deliver or mall to each Owner as assessment notice shall nct
be deemed a walver, modification, or a release of any Owner
from the obligation to pay assessnents, In such event, sach
Owner shall continue to pay aesessments on the same bagis’
for the last year for which assesswent wag made, 1f any,
until a new assessment iz mads, at which tiwe any shortfalls

in collections may be assessed retroactively by the
Assoclation.

8.11 Estopvel Letter. The Asscciation shall, within
five (58) days after receiving a written reguest therefor and
for the reasonable charge, as established by the Board,
certify to the amount of any unpaid assessments constituting
a lien on a specified Lot. A certification letter signed by
an officer of the Associaticn or the Asaociation’s managing
agent, 1f any, as £o the amount of assessments dues with
raespect Lo a Lot shall be binding upon the Asscciation,

Article 6
Maintenance; Common Property

6.1 Asgoclation’s Responsibility. The Associabion

shall maintain and keep in good repair the Common Propercy.
This maintenance ghall include, without limitation,
maintenance, repair and replacement of all landscaping and
improvemants situated on the Common Property. The
. Association shall algo maintain (whether or not constituting
Cowmon Property): (a) all Comnunity entry features, (k)
Commurtity landscaping originally inatalled by the Declarant,
whether or not such landscaping is in a Lobt, privately owned
property or public right-of-way; {¢) all storm water
datention/retention ponds and storm water drainags
facilitles serving the Community; {d) all roads and streets
located in the community, at such time as Declarant conveys
the roads and streats to the Associstion., In additicn, the
Association shall have the right, but not the obligation, te
maintain other property not owned by the Asscciation,
whether within or without the Community and to enter into
easements and cost-sharing agreements regarding such
property where the Board has determined that such action
would benefit Cwners. In the event that the Associabion
detarmings that the need for maintenance, repair, or
replacement, which is the responsibility of the Association
hereunder, is caused through the willful or negligent act of
an Owner, or the Occupants, family, guests, lessees or
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invitees of an Owner, then the Assccilation may perform such
maintenance, repair or replacement and all c¢osts thereof,
not paid for by insurance, shall be assessed against the
Owner as a specific assessment.

£.2 Qwner's Respongibility. Except for maintenance
performed on a Lot by the Assoclation pursuant ta dedtion
6.1, if any, all maintenance of the Lot and all structures,
landscaping, and other improvements thereon shall be the
gole respensibility of the Owner thereof, who shall maintain
guch Lot in a manner consistent with this Declaration. Such
maintenance obligation shall ineclude, without limitation,
the following: prompt removal of all litter, trash, refuse,
and waste; lawn mowing on a regular baslis; tree and shrub
pruning; watering landscaped aresas; keeping lmprovements,
and exterior lighting in good repair and working order;
keeping lawn and garden areas alive, free of weeds, and
attractive; keeping drivewsys in good repair; complying with
all govermnmental health and police regquirements; and repalr
of exterior damages to improvements. In the event that the
Board «f Directors determines that any Owner has failed or
refused to discharge properly any of such Quner's
obligations with regard to the maintenance, repair or
replacement. of items Eor which such Owner is responsible
hereunder, the Association shall, except in an emergency
sltuation, give the Owner written notice of the
Association’s intent to provide such necessary maintenance,
repalr or replacement at the Owner's gole cost and expense,
The notice shall set forth with reasonable particularitcy
the maintenance, repair or replacement deemed necessary.
The Owner shall have ten {(L0) days after receilpt of such
notice within which to complete guch maintenance, repair or
replacement, or, in the event that such maintenance, repair
or replacement is not capable of completion within a ten-day
pericd, to comwmence such work which shall be coupleted
within a reasonable time., If any Qwner does not comply with
the provisions herecf, the Assoclation may provide any such
maintenance, repalr or replacement and all costs thereof
shall be aggessed against the Owner and the Lot as a
specific assessment.

6.3 Convevance of Common Property by Declarant to
Asscociation, No Implied Rights. The Declarant may transfer
or sonvey to the Asgociation at any time, and from time to
time any personal property and any interest in iloproved or
unimproved real property. Such conveyance shall be deemed
to be accepted by the Association upon delivery of any
perscnal property or upen recordation of an instrument of
conveyance of any interest in real property, and the
property shall thereafter be Common Property to be used and
maintained by the Association for the benefit of its
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membears. The Declarant shall not be required te make any
improvemernts whatsoever to property to be conveyed and
accepted pursuant teo this Section and shall have not duty or
obligaticn teo cenvey any proparty or property rights to the
Asgociation regardlass of whether or not any such property
has been made available for the use of Owners. The
Dec¢larant may reserve, by lease, license, easgement or
otherwise such rights of use and enjoyment in and to all or
any portion of the property so conveyed as Declarant may
reaganably reguire so long as such regervation ls not
materially inconsistent with the ovarall scheme of
development for the Community., Neither the recordation of
any subdivision plat nor the use by the Owners or
maintenance by the Association of any property shall create
any rights, easements or licenses, in the Association or the
Cwners, express or implied, unless and until any such
property rights, sasements or licenses are conveyed by the
Declarant or the owner of such property to the Association
or the Owners, as the case may be, by an instrument recorded

in the real estate records of the county where the property
iz located,

6.4 Partition. The Common Property, Lf any, shall
remain undivided and no Owner shall bring any action for
partition or division of the whole or any part thereof
without the written consent of all Owners of all portioms of
the property located within the Community and witheut wrikten
consent of all holders of all Mortgages encumbering any

portion of the property, including, but not limited to, Lots
located within the Community.

6.5 Condemnation. In the event of a taking by eminent
domain of any portion of the Commen Preperty in which
improvements have been constructed, the Asgociatieon shall
restore or replace such improvements so taken on the
remaining Common Property, unless within 60 days after such
taking, an alternative plan is approved by at least 75% of
the Total Associlation Vote and the consent of Declarant. The
provigiona of this Declaration applicable to replacement ar
restoration of damaged improvements on the Common Proparty
shall also apply to and govern the actions to be taken in the
event that the improvements are not restored or replaced
after a condemnaticn.

6.6 Liability, OQwners, Occupants &nd their guests
shall use the Common Property at their own risk and shall
assume scle responsibility for their personal belongings used
or stored on the Common Property. The Associlation, the
Declarant and their respsctive officers, directors,
employees, representatives and agents shall not be held
lisble for personal injury to any perscn, nor for logs or
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damage to personal belongings used or stored on the Common
Property.

Article 7
Architectural Standards

7.1 BArghitectural Reguirements.

a}) Dwelling Size: The minimum size of any one story
single family residence in Cullowhee Bluffs shall be 1400
square feet of heated/air conditioned floor finished space
{excluding garages, basements, porches, patios, etc.). All
two story homes shall be a minimum of 1800 sguare feet of
heated and alr conditioned floor finished space (excluding
garages, basements, porches, patlos, etc.)

b} Dwelling Design: Similar house degigns must be
separated by s minimum of 2 lots. Designs will be reviewed
by the ARC with respect to such ltems as voof elements, size
and location of doors and windows and mossing of front
elevations, etc. One level flat roofs will not be permitted.

In order to assist the applicant, it ig recommended that =
sketoh or plan bock repressntation of the proposed dwelling
be submitted to the Architectural Review Committee at the
earliest moment in order to verify basic design guideline
acceptance prior to completion of plans.

¢} Bullt on Site: ALl residences wmust be buil:t on site.

No mobile homes, trailers or modular homes shall be
permitted to be placed or remaln on any Lot.

d) Outbuildings: All ocutbuildings must be approved by
the Architectural Review Committee and must be compatible
with the home itself. Outbuildings include, but are not
limited to, gazebos, Jacuzzls, dollhousss, play equipment,
doghouses and storage buildings. ALl play eguipment shall be
placed only in the rear yvard and trampolines are not
permitted.

e} Pools and Spas: Approval must be obtained from thes
ARC for the construction of an in ground pool or spa. ALl
pocls will be required to be fznced and all filter tanks,
pool chemical feedsrs and any other above ground apparatus
must be enclosed or hidden from wiew. Pools shall be placed

in the rear yard only and no above ground pools shall be
allowed.
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£} Fences: All fencing or fencing type barrier of any
kind shall be approved by the ARC before being placed on any

lot. No chain link fences will be allowad and invisible
fencing for animals is preferred.

gl Set back lines: All lots shall have the following

building set backs: 50 feet from the front of eagh lot, 20
feet from the slde of each lot and 30 feetb Ffrom the baok of
each lot.

h) Prohibited Items: MNo window alr-conditioning units,

exterior clotheslines or four wheelers shall be allaowed on
any lot. Four wheelers will be allowed to be stored in
garages.

i3} Entry Featureg: Owners may not alter, remove o

add or medify improvements to any entry features in the
Community.

k) Garbage Containers: All garbage or waste containers

must be concealed from view from the streets and adjeining
lots. Containers which are taken to the curb for collaction
must be timely removed. Garbage pick up, if available, will
be provided by one waste company only which contract shall be
negotiated and provided by the Declarant.

1} Garages: Any garages constructed on said property
ghall not flace towaxds any street and all garages shall be
constructed with a door that will c¢lese so that the interior
of the garage is not exposzed to view.

7.2 Variances. Notwithstanding anything to the
contrary contained herein, the Declarant shall be authorized
to grant individual variances from any of the provisions of
thieg Declaration and the architectural guidelines if itv
determines that wailver of application or enforcement of the
provision in a particular case isg dictated by unique
circumgtances, such as, but not limited to, topography,
natbural obstructions, hardship, aesthetic considerations or
gnvironmental considerations and would not be inconsistent
with the aoverall scheme of development for the Community. No
variance shall {(a) be effectiva unless in writing, (b) be
incongistent with the overall scheme of development for the
Community, or (¢} prevent the Declarant from denying a
variance in other similar circumstances. For purposes of
this provision, the inakility te obtaln approval of any
governmental agency or the issuance of any permit, or the
terms of any financing shall not be considered a hardship
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warranting a variance.

7.3 Enforcement. Any structure or improvement placed
or made in violation of this Article shall be deemed to be
nenconforming. Upon written reguest from the Declarant or
the Board, Owners shall, at their own cost and expense,
remove such nonconforming structurs or improvement and
regtore the land to substantially the same condition as
existed pricr %o the nonconforming work. Should an Ownexr
faill to remove and restore as regquired, the Declarant or the
Board, and its agents shall have the right to enter the
property, remove the nonconforming structurs or improvement,
and restore the property to substantially the same conditicn
as previcusly existed. All costs, including, without
limitation, attorney's fees, may be assessed against the Lot
as a specific assessment., Neither the Declarant, the Board,
or the officers, directors, members, smployees and agents of
any of them shall be held liable to any Person for exercising
the rights granted by this Article. 1In addition to any other
remedies avallable to the Declarant or the Board, in the
event of noncompliance with this Article, the Declarant or
the Board may record in the appropriate land records a notice
of viclation hersunder naming the viclating Owner. 1In
addition tc the foregoing, the Declarant and the Board shall
have the authority and standing to pursue any and all
remedies available at law and equity to enforce the
provigions of Chis Artlcle.

7.4 Architectural Review Commigtee. For a period of

at least 20 years, or until each Lot has been improved with a
dwelling for which a certificate of occupancy has been
issued, the Declarant shall have the sole right, power and
authority under this Article. Thexe ghall bhe no surrender of
this right except in a wrikten instrument in recordable form
executed by Daclarant and recorded in Office of the Ragister
of Deeds for Jackson County. Upon expiraticn or sarlier
surrendsr in writing of all or any portion of such right and
authority by the Declarant, the Association shall then have
such jurisdiction over architectural contrel under this
Article as may have been relinguished by the Declarant. The
Declarant or the Association may appeoint and delegate all or
a portion of its right, power and authority hereundsr to an
Architectural Review Committee of the Asgociation., The
Declarant may in its sole discretion relingquish architectural
gontrel as to certain types of improvements or modifications
to the Archilitectural Review Committsze while retaining control
over all other building and construction in the Community.
For example and without limitation, the Declarant may
retinguish control cver modifications of existing structures
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to the Architectural Review Committee while retaining all
authcrity to review and approve new home construction. Any
right, power or authority of the Declarant which may be
relinguished to the Association prior to the termination of
the rights of Declarant hereunder shall be by written
recorded ingtrument only and no such right, power or
authority shalil be relinguished by implication or cotherwise.

The esgtablishment of an advisory Architectural Review
Committee by the Declarant shall not be deamed to be a
relinquishment by Declarant of any of its right, power and
authority hereunder. After the termination of all rights of
Declarant hereunder, the Assccilation shall have all right,
pewer and authority to review and approve building and
construction activity within the Community hersunder and this
Article shall then be read and interpreted as if any
reference to approval or other agtion to be taken by the
Declarant in this Article 7 were a reference to approval or
action by the Association.

Article 8
Uze Restrictiong and Rules

8.1 Rulzs and Reqgulations. Until a majority of the
Lots in the Community have been gold by the Declarant, or it
successors, the Board may, from time to time, with the
consent of Declarant and without a4 vore of the members,
promulgate, modify or delete rules and regulations applicable
to the Community. Such rules and regulations shall be
distributed tc all Ownexrs prior to the dats that they are to
become effective and shall thereafter be kinding upon all
Owners and Occupants until and unlesg overruled, canceled or

modified by a majority of the Total Assgociation Vote and the
congant of Declarant.

8.2 Resldential Use. Each Lot shall be used for
single-family residential purposes exclusively. For the
purposes of this restriction a “"single-family' means a group
of individuals related by blood, marriage, adopticn, or
guardianship, ©or not more than six persons not so related,
living together as a single houssakesping unit. Leasing of a
Lot for single-family residential og¢cupancy shall not be
vansidered a buginegs activity, No trade or business of any
kind may be conducted in or from a Lot, except that the Owner
or Dccupant in residence at the Lot may conduct business
activities within the dwelling unit so long ag the business
activity: {a) does nobt otherwise violate the provisionas of
the Declaration orxr Bylaws; (b) is not apparent or detectable
by sight, socund or smell from the exterior of the Lot; (¢}
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does not unduly increase traffic flow or parking congestion;
{d) conferms te all zoning requirements for the Community:

(e) does not increase the insurance premium paid by the
Association or otherwlse negatively affect the ability of the
Association to obtain insurance coverage; (£} is consistent
with the residential character of the Community; {(g) does not
congtitute a nuisance or a hazardous or offensive use; and
(h} deoes not threaten the security or safety of other
regidents of the Community, all as way be dstermined in each
case in the sole digeretion of the Board. The Board may
lssue rules regarding permitted business activities. The
terms “busginess” and "trade”, as used in this provision, shall
be construed to have thelr ordinary, genarally accapted
meanings and shall include, without limitation, any
weeupation, work or activity undertaken on a ongoing basis
which involves the provision of goods or services to Persgons
other than the provider’'s family and for which the provider
recetves a fee, compensation, or other form of consideration,
regardless of whether: (a) the activity is engaged in full or
part-time; (b) the activity is intended to or does generata a
profit; or (¢} a license 1s required for the activity.

8.3 Leasing. Lots may be leased for single-family
residential purposes. Unless otherwise provided by the
Board, all leases shall have a minimum term of at least 230
days., All leases shall require, without limitation, that the
Cerupants acknowledge receipt of a copy of the Declaration,
Bylaws, use restrictions and rules and regulations of the

Association and cbligate the Occupants to comply with the
faregoing,

8.4 Single vesidence. Only one single-family residence
and such other cutbuildings or improvements as the ARC wmay
approve shall be permitted upon each lot.

8.5 S8igans. No sign of any kind shall be erected within
the Community without prior written consent of the Declarant
or, after the termination of the rights of Declarant
hereunder, the Architectural Review Committee.
Notwithstanding the foregeoing, the Board, any approved
builder, or the Declarant shall have the right to erect
reasonable and appropriate signs. For-sale signs and
security signs approved by the Architectural Review Committes
and any signs required by legal proceedings way be erected
upon any Lot. The provisions of this Section shall not apply
to any Mortgagee in possegsion due te foreclosure of a first

Mortgage or ag grantes pursuant to any deed in lieu of such
foreclosure.
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8.6 Garage. All homes constructed on Lots shall
contain a garage for the parking of vehicles. Owners shall
not convert the garage to any other uss, such as finished
living space, except as approved by the ARC.

8.7 Animals and Pebs. No animals, livestock or poultry
of any kind may be raised, bred, kept or permitted on the
exterlior of any Lot, with the exception of no more than a
total of two (2) dogs, cats or other usual and common indoor
pets. No pets shall be kept, bred or maintained for any
commercial purpose. No exterior pens for household pets
ghall be erected or maintained on any Lot unless approved by
the ARC. &ALl pets when ocutdosrs ghould be contained on the
Owner's lot sither by leash, invisible fence or other means
approved by Declarant and any pet which becomes a nuisance to
neighbors must be removed or kept indoors. 21l Owners must
clean up after their pets.

.8 DNujsspnge. It shall be the responsibility of each
COwner and Occupant to prevent the development of any unclean,
unhealthy, unsightly or unkempt condition on a Lobt. No Lot
shall be used for the storage of anything that will cause
such Lot to appear to be in an unclean or untidy condition or
that will ke obneoxiocus to the eye; nor shall any substance,
thing or material be kept that will emit foul or obnoxious
cdors or that will cause any noise or other conditieon thal
will or might disturb the peace, qulet, safety, comfort or
serenity of the occupants of surrounding property. No
noxious or offensive activity shall be carried on within the
Community, nor shall anything be done tending to cause
enbarrassment, discomfort, annoyance or nuisance to any
Person using any property within the Community. No plants,
animals, device or thing of any sort shall be maintained in
the Community whose activities or existence is in any way
noxicuas, dangerous, uneightly, unpleasant or of a nature as
may diminish or destroy the enjoyment of the Community by
other Owner and Occupants. Without limiting the generaliry
of the foregeing, no speaker, horn, whistle, siren, bell,
amplifier or other sound device, except such devices as may
be used exclusively for security purposes, shall he located,
ingtalisd or maintained upon the extarior of any Lot. Any
neise that can be heard inside a neighboring house with the
windows and doors cleosed will be considered too loud and in
violation of this provision.

8.9 Ungightly or Unkempt Conditions. The pursuit of
hobbies or other activities, iancluding spacifically, without
limiting the generality of the foregoing, the assembly and
disassembly of wotor veshicles and other mechanical devices,
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which might tend to cause disorderly, unsightly or unkewmpt

conditions, shall not be pursued or undertaken in any part of
the Community.

8.10 Antennas., No exterior antenna, recelving dish ox
similar apparatus of any kind for receiving or transmitting
of radic or video signals ghall be placed, allowed or
maintained upon any Lot without prior approval as set forth
in Secticon 6 herein; provided, howsver, no such disc approval
shall be necessary to install (a) antennas designed to
receive direct broadeast satellive services, including
dlrect-to-home satellite services, that are one meter or less
in diameter; (b} antennas designed teo receive video
programming gervices via multi-point distributicon services
that are one meter or less in diameter or diagonal
measurement; {c¢) antennas that are designed and intended to
recelve television broadcast signals.

8.11 FErosion Control. Ne activity which may create
erosion or siltation problems shall be undertaken on any Lot
without the pricr written approval of the Architectural
Review Committee of plans and specifications for the
prevention and control of such ercsion or siltation., The
Architectural Review Committes may, as a condition of
approval of such plans and specifications, require the use of
certaln means of preventing and controlling such ercsion or
gilration. Such means may include (by way of exauple and not
of limitatlon) physical devices for controlling the vun-off
and drainage of water, speclal precautions in grading and
otherwise changing the natural landscape, and required
landscaping. Guidelines for the prevention and control of
2rosion and siltation may be insluded in the Design Strandards
of the Architectural Review Committee, 21l earth disturbing
activities undertaken on any Lot shall be in compliance with
the Jackson County ercsicn and sedimentation centrol
ordinances, regardless of whether sald ordinances would
otherwise apply to such activity.

8,12 Landscaping. Mo construction or alteration of any
strucrure shall take place without the prior written approval
by the Architectural Review Committee of plans and
gpecifications for the structure and the landscaping to
accompany such construction or alteration. Guidelines for
the landscaping to accompany the consgtruction or alteration
of any structure may be included in the Design Standards of
the Arxchitectural Review Committee

8.13 Teaporary Buildings. No tempeorary huilding,
trailer, garage, or building under construction on any Lot
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shall ke used, temporarily or permanently, as a residence
except as temporary sleeping or living quarters required or
desirable for security purposes in accordance with plans and
specifications therefore approved by the Architsctural Review
Committese. Unless extendsd by Declarant, all tempoxary
buildings, traillers, and sheds used hy contractors or
builders shall be removed at any time such contractor or
builder has no house actively under construction.

8.14 Bubkdivision of Lat. HNo Lot shall be subdivided or
ite boundary lines changed except with the prior written
approval by the Declarant or the Board.

g8.15 Guns. The use or digcharge of firearms in the
Community is prohibited. The term “firearms” includes,

without limitatien, "B-B® guns, pellet guns and other guns of
any type, regardlegs of size.

8.1 Utiljty Lines. WNo overhead utility lines,
including lines for cable telavision, shall be installed
within the Communitcy.

8.17 GCreesks and Streamsg, No creek or stream may be
altered. No upper riparian ownsr may divert water from any
creek or stream that diminishes the water flow to a lower
riparian owner.

8.18 Lighting. Exterior lighting on any Lot visible
from the street shall not be permitted, except for: (a)
approved lighting as originally installed on a Lot; (b) one
decorative poest light; (¢} street lights in conformity with
an established streat lighting program for the Community; (&)
seascnal decorative lights; (e} front house illuminaticon of
model homes; ox (£) other lighting approved by the ARC.

8.1% DRAgoesgory Buildings, Sculpture, Flags. No
artificial vegetation shall be permlitted on the exterior of
any Lot. No accessory building, fuel rvank, sculpture,
fountain, flag or similar item may be constructed or
displayed on the exterior of any Lot unless and until the
plans, celor and logation have been approved by the ARC.

8.20 Enerqy Congervation Bquipment. No selar energy
collector panels or attendant hardware or other snergy
conservation eguipment shall be constructed or installed
unless as an integral and harmonious part of the
architectural design of a structure, as determined in the

sole discretion of the Declarant or the Architectural Review
Commibbaar
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8.21 Selld Wagte.

48} HNo person shall dump rubbish, garbage, or any other
form of golid waste on any Lot or on Common Properiy or
within the right-of-way of any street in the Development.

k)  Except during approved congtruction and as approved
by the appropriate govermmental authority, no person shall,
burn rubbish, garbage, or any other form of zolid waste on
any Lot or on Common Property or within the right-cof-way of
any gtreet in the Development .,

¢} Except for building materials employed during the
course of construction of any s8tructure approved by the
Architectural Review Committee, no lumber, metals, bulk
materials, or solid waste of any kind shall be kept, stored,
or allowed to accumulate on any Lot unless screenad or
ghielded from view.

d} TIf rubbish, garbage, or any other form of solid
waste is to be disposed of by being ecollascted in a regular
and recurring basig, contalners may be placed in the open on
any day that a pick-up is to be made, in order to provide
access Lo persons making such pick-up.

8.22 MNuisgsnges. No noxious or offensive activity shall
be carried on upon any Lot, nor ghall anything be dons
thereon which may be or may become an annoyance or nulsance
to the owners of Lots within the Development.

8.23 <Construction and Sale Periond. Notwithstanding any
provisions contained in this Declaration, with respect to all
such Lotes owned by the Declarant, it shall be sxpressly
permissible for Declarant and any builder or developer
approved by Declarant to malntain and carry on, upon such Lot
or Lots as Dec¢larant may deem negessary, any such facilities
and activities as in the sole opinion of Declarant may be
required, convenient, or incidental to Declarant's and such
builder or developer's development, construction, and sales
activitdies, Thie includes, but is not limited to: the right
of access, ingress, snd agress for vehicular and pedagtrian
traffic over, under, on, or in the Development; the right to
tie into any pertien of the Developmant with driveways,
parking areas, and walkways; the right to tie into and/or
otherwige connect and use {(without a Lap-on or any other fee
fox doing so), replace, relocate, maintain, and repair any
device which provides utility or similar services including,
without limitation, electrical, telephone, natural gas,
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water, sewer and drainage lines and facilities constructed or
installed in, on, under and/or over the Develcpment; the
right to carry on sales and promctional activities in the
Development; and the right to construct and operate business
offices, gigns, construction trallers, material storvage
areas, model residences, off-gtreet parking areas, and sales
offices. Declarant and any such builder or developer may use
regidences of offices ownad or leaged by Declarant or such
bullder or developer as model residences and sales offices.
Rights reserved hereby shall be exercised with & minimum of
interference to the gquiet snjoyment of the Community.

8.24 Expansion, Lot cowners may conjein lands adjacent
to their Lot, not ctherwise subject to this Declaration, and
subject sald lands to the rterms and conditions of this
Declaration—provided that such additional lands shall be
conzidered for all purposes, including asseszsment and
development or construction of improvements, as a part of the
original Lok, without additionsal voting rights.

Article 9
Fasements

9.1 @General, Each Lot shall be subject to those
easements, 1if any, shown or set forth on the recorded
gubdivision platy for the Community, as amended from time to
time as well as the document recorded in the 0ffice of the
Register of Deeds for Jackson County.

9.2 Eapements for Use and Enjevment. Every Owner of a
Lot shall have a right and easement of ingregs and egress,
uge and enjoyment by the Owner and the Oceupants of the
Owners Lot in and to the Common Property which shall he
appurtenant to and ghall pass with the Litle Lo each Lot,
subject to the following:

&} the right of the Assocliation to charge reasonable
admission and other fees for the usge of any Community
recreational facilities, to limit the number of Persons who
may use the Community recreational facilitiles, and to provide
for the exclusive use and enjoyment of apecific portions
thereof at certain designated times by authorized ugers and
their guests and invitees;

bl the right of the Asscciation teo sugpend the voting
rights ¢f an Qwner and the right of an Owner Lo use the
Community recreational facilitise, for any pericd during
which any past due assesgszment against any Lot of the Owner
remaing unpaid; and, for a reasonable period of time, for an

23



infraction of the Declaration, Bylaws or rules and
regulations;

@) the right of the Asszociation to borrow monsy for the
purpose of improving the Common Property, or any portion
thereof, or for constructien, repairing or improving any
facilities located or to be located thereon and, upon the
atfirmative vote of the Owners of at least two-thirds of the
Lots {other than Declarant! and the consent cof Declarant, and
toe give ag security for the payment of any such loan a
Mortgage conveying all or any porticon of the Common Property;

d} the right of the Association, acting through the
Beard of Directors and without a vote of the members, to
dedicate or grant licenses, permits, easements and right-of-
way over, under and through the Common Property:

e} the right of the Association to dedicate or transfer
all cr any portion of the Common Property upon the approval
of the Cwners of at least two-thirda of the Lots;

£) all other rights of the RAasociation, the Declarant,
Owners and Occupants set forth in this Declaration, in any
Supplementary Declaration or in any desd conveying Common
Broperty o the Association; and

g) all encumbrances and other matters shown by the
public records affecting title to the Commen Property.

2.2 Easementg for Utilities. There ig hereby reservad
to the Declarant and granted to the Assoclation an easement
upon, across, ahove and under all Common Areas within the
Community, and an sasement 22 1i/2-feet in width, as measured
from the centerline of all access roads within the Community
and an additional 50 feet from the front of each Lot
{coincident with the front set back provided by Article
7.1{g}} for acgess, Iingress, egress, installation,
alteration, repairing, replacing, and maintaining all
utilities serving the Community or any portion therecf,
including, but not limited to gas, wabser, sanitary sewer,
telephone and electricity, as well as storm drainage and any
other service such as, but not limited te, a master
televigion antenna system, cable television, or security
gystem which the Declarant or the Agsociation might decide to
have instazlled to serve the Community. Declarant, the
Association eor the desgignee of either, as the case may be,
may alter drainage and water flow, install, repair, replace
and maintain or authorize the ingtallation, repairing,
replacing and maintaining of such wires, conduits, ¢abless and
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other equipment related to the providing of any utility or
service. Should any party furnishing any such utility or
gervice request a specific license or easement by separate
recordakble document, the Declarant or the Board shall have
the right to grant such easement,

9.3 Hasement for Frmergency Entry. The Asgociation
ghall have the right, but not the obligation, to enter upcn

any Lot for emergency, security and safety reasons and to
inspect for the purpose of ensuring gompliance with this
Daclaration, any Supplementary Declaration, Bylaws, and
rules, which right may be exercised by any member of the
Board, the officers, agents, employees, and managers of the
Association and all policemen, firemen, ambulance perscnnel,
and similar emergency personnel in the performance of their
regpective duties. Except in an emergency situation, entry
ghall only be during reasonable hours and after notice ko the
Owner. This right of entry shall include the right of the
Assoclation to enter upon any Lot te cure any condition which
may increass the possibility of a fire, slope erosica or
other hazard in an esmergency situation, but shall not

authorize esntry into any gingle family dwelling without
permission of the Owner.

8.4 EZasewent for Entrv Features and Streetscapes.
There is hereby resmerved to the Declarant and granted to the
Azsociation an eagemsnt for ingress, egress, installatien,
construction landscaping and maintenance of entry featurag
and similar strestscapes for the Community, over and upon any
portion of a Lot containing such entry featuras or
strestscaped ag may be more fully described on the recorded
subdivigion plats for the community. The easement and wright
herein reserved shall include the right to cut, remove and
plant trems, shrubbery, flowers and other vagetation around
entry features and streetscapes and the right to grade the
land under and around the sanme.

9.6 Eassment for Drainage. Within the areas described
in Articie 3.2, there ig hereby regerved te the Declarant and
granted to the Association and each approved builder an
easement to maintain stoym water drainage in the Community;
provided, however, such easement area shall not include any
portion of a Lot within the outer perimeter of the dwelling
structure. Thia sasement shall include the right to
construct and maintain catch basins, retention pends,
daetention ponds, dralnage swales, storm sewers, storm drains,
sloping banks, cut oxr £ill. It is anticipated that increased
atorm water run off across downstream Lots will result from
the construction of impervious surface within or adjacent to
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the Community. Neither the Declarant, the Asgocliation or any
bullder or Owner constructing according to plang andg
specifications approved by the ARC shall have any liability
to any Ownexr due to the increased flow or increased velocity

of surface water resulting from approved construction within
the Community.

9.6 Community Reads.

a) Declarant expressly dedlcates and conveys easements
for all existing roads within the Community, all roads
constructed in the future zs Community roads and all rcads to
connect the Community to a state road. Road Easements
conveyed are forxrty-five (45} feet in width, twenty-two and
cne half (22.5) feet of sither side of the centerline of the
Community roads.

b) Declarant expressly states that the Community roads
are not suitable for acceptance by the North Carolina
Department of Transportatlon as state maintained zoads. The
Agscoiaticn shall malntain the development roads, Except as
Lot Owner, the Declarant has no respongibility for the
maintenance of any Community roads.

c)  All Community roads shall remain open at zll times

for the purpose of ingress and egress and for the maintenance
of the roads.

d} Lot Owners shall be solely rsspongible for damage to
any porition of a Community road that exceeds ordinary wear
and tear, such as damage incurred during any construction or
improvement on the Ownexr's Lot, damage caused by the
placement of underground utilities or by reason of travel by
egquipment, trucks or other vehicles to and from the Lot the
gstate road.

9.7 Reservation of 8pecial Deglarant’'s Rights.
Declarant expressly reserves all 8pecial Declarant rights as
the same are defined in NWerth Carolina General Statute 47F-1-
103(28), including, without limitation, the right (a) to
complete improvements indicated on plats and plans filed with
this Declaration; (k) to exXercise any development right; (&)
to maintain sales offices, management offices, signg
advertising the planned community, and models; (4) to use
easements through the commen elements for the purpoge of
making improvements within the planned community or within
real estate which may be added to the planned community; {a}
to make the plamnned community part of a larger planned
community or group of planned communitiseg: (£} to make the
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planned community subject to a master assogiatlon; or {(g) to
appoint or remove any officer or executive board member of
the association or any master association during the periocd
of Declarant control.

The Declarant expressly reserves a period of control of
the Agsscciation pursuant to North Carolina General Statute
47F-3-103(&), during which period the Declarant, or persons
designated by the Declarant my appoint and remove the
officers and members of the Board.

The period of Declarant control shall last until such
time as Declarant (a} voluntarily relingquishes contrel of
the Association as provided herein; or (b) shall have
transferred more than 20 of the total lots within the
Community, whichever cccurs first.

Article 10
General Provisions

10.1 Enforcement. Each Owner and Cecupant shall comply
strictly with the Bylaws, rules and regulations and use
restrictions, as amended or modified from time to time, and
with the covenantg, conditions. easements and restrictions
set forth in this Declaration, the recorded subdiviesion plats
for the Community and in the deed to such Owner's Lot, if
any. The Board tay impose fines or other sancticons for
violations of the foregoing, which shall be collected as
provided herein for the collection of assessments. Failure
to comply with this Declaratiocn, the Bylaws or the rules and
regulations ghall be grounds for an action to recover sums
dug for damages or injunctive relief or both, maintainable by
the Association, the Declarant or an aggrieved Owner.

Failure by the Declarant, the Association or any Owner to
enforce any of the foregoing shall in no event be deemed a
walver of the right to do so thereafter. The Association
shall have the right to record in the appropriate land
records & notice of vieolation of the Declaratian, Bylaws,
rules and regulations, uss regtrictions or design gquidelines
and to assess the cost of recording and removing such notice
against the Lot of the Cwner who is responsible (or whose
Occupants are responsible) for violating the foregoing.

10.2 Qecupants Beound. All provisions of the
Declaration, Bylaws, rules and regulations, use restrictions
and design guildelines which govern the conduct of Owners and
which provide for sanctions against Owners shall also apply
to all Occupants and the guests and invitees of Owners and
Qcoupants. The Owner shall be responsible for insuring that
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the Qocupants, the guests, invitees and licenseas of the
Owner and Occupant strictly ceomply with all provisions of the
Declaration, Bylaws, rules and regulations, use resgtrictions
and degign guldelines. Fines may be levied against Qwners orx
Occupants. If a fine is first levied againet an Occupant and

ig not cimely paid, the fine may then be levied against the
Owner,

10.3 gelf-Help. In addition to any other remedies
provided for herein, the Association, the Declarant, the
Architectural Review Committee or their reapective duly
authorized agents shall have the power to enter upon any Lot
or any other portion of the Community to abate or remove any
structure, thing ¢r condition which violates this
Declaration, the Bylaws, the rules and regulations or the use
restrictions. Unless an emergency situation exists, the
vivlating Owner shall be glven ten {10) days’ written notice
of the intent to exercise self-help. Notwithstanding the
foregoing, vehicleg may be towed after givimg any notice
required by law., All costs of eelf-help, including, without
limitation, reasonable attorney's fees actually incurred,

shall be assessed against the viclating Owner as a specific
assesament .

10.4 Dursticon. The covenants, cenditicns, restrictions
and easements contained in this Declaration shall run with
the bind the Community, and shall inure to the benefit of and
shall be enforceable by the Assoclation, the PDeclarant and
any Owner, their respective legal repressntatives, heirs,
successors, and assigns, perpetually to the extent provided
by law; provided, however, if and to the extent that, Neorth
Carclina law limits the period during which ecovenants
restricting land to certain uses way run, any provisions of
this Declaration affected thereby shall run with and bind the
land so long as permitted by such law, after which time, any
such provisionis) shall be (a) automatically extended for
successive periods of twenty {20} years {(or the maximum
pericd allowed by applicable law, 1f less), unleass a written
instrument agreeing to rerminate the same gigned by the then
Cwners of at least two-thirds (2/3) of the Total Assoclation
Vote has been recorded within the vear immediately preceding
the beginning of a twenty [20) year renewal period; or (b)
extended, renewsd, modified or terminated as otherwise
provided herein or by applicable law.

10.5 Amendment. This Declaration may be amended
unilaterally at any time and fxom time Lo time by Declarant
{a) if such amendment ls necessary to bring any provision
hereof into compliance with any applicable governmental
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statue, rule or regulation or judlicial determination which
shall bhe in ¢onflict therewith; (b} if such amendment is
nscessary to enable any reputable title ilnsurance company to
iggue title ingurance caoverage wikth respect to the Lots
subject to this Declaration; {¢) Lf such amendment is
required by an institutional or goveramental lender or
purchaser of mortgage loans, including, without limitation,
the Federal Naticnal Mortgage Association or the Fedaral Home
Loan Mortgage Corporation, to enable such lender or purchaser
to make or purchase Mortgage lcans on the Lote subiact to
this Declaration; or (d) 1f such amendment is necesgary to
enable any governmental agency or private insurance company,
including, without limitation, the U.S. Department of Housing
and Urban Development and the U.8. Department of Veterans
Affairg, to insure or guarantee Mortgage loans on the Lotsg
subject to this Declarvation; provided, however, any such
amendment shall not adversely affect the title to any Lot
unlesg the Qwner of such Lot consents thereto in writing.
Further, Declarant may unilaterally amend this Declaration
for any other purpose; provided, however, any such amendment
shall not materially adversely affect the substantive rights
of any Owners hereunder nor shall it adversely affect title
to any Lot without the consent of the affected Owner.

In additicn to the ahove, thig Declaration may be
amended upon the affirmative vote or written comnsent of the
Cwners of at least two-thirds of the Lots and the consent of
Declarant. Amendments to this Declaration ghall becowme
effective upen the recordation unlegs a later effective date
is specified therein. The consent of the Declarant to any
amendment shall be evidenced Ly the exacution of said
amendment. by Declarant. The consent of the regquisite number
of Owners te any amendment shall be evidenced by the
execution of the amendment by said Cwners, or, in the
alternative, the sworn statement of the President or any Vice
President or the Secretarvy of the Assoclation attached te or
incorporated dn the amendment, which sworn statement states
uneguivecally that the consent of the ragquired number of
Owners was obtained and that any notices rsquired by this
Declaration, the Bylaws, the Articles of Incorporaticn and
North Carolina law were given.

10.6 Gender and Srammar. The singular, wherever used
herein, shall be construed to mean the plural, when
applicable, and the use of the mzsculine or feminine pronoun
ghall include the neuter, masculine and feminine.

10.7 Seyverability. Whenever possible, each provision
of this Declaration shall be interpreted in such manner as to
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be effective and valid, but if the application of any
provision c¢f this Declaraticn to any Person or to any
property shall be prohibited or held invalid, such
prohibition or invalidity shall not affect any other
provision or the application of any provision which can bhe
glven effect without the invalid provision or application
and, to this end, the provisions of this Declaration are
declared to be severable.

10.8 Captiong. The captiens of each Article and
Section hereof, as to the contents of each Article and
Section, are ingerted only for convenience and are in no way
te be construed as defining, limiting, extending or otherwise

modifying or adding to the particular Article or Section to
which they referx.

10.% Ho Merger. There ghall be no merger of any of the
covenants, conditions, restrictions or easements created or
reserved hereby with the fee estate of Declarant, by reason
of the fact that Declarant may own or hold the estate or
interest both encumbered and benefited by such covenants,
conditicns, restrictions or eagements and no such merger
ghall occur unless and until Declarant, while owning all of

the estate or intesrests shall execute a written statement or
instrument.

10.10 Neotices. Netices provided for in this
Declaration or the Articles or Bylaws shall be in writing,
and ghall be addressed te an Owner at the address of the Lot,
to the Declarant in care of Southern Timber Company, 3111
Paces Mill Rd., Buite C-300, Atlanta, Georgia, 30339, Attn.
David W. Aldridge, and-ex to the Association at the address
of its reglstered agent on file with the Secretary of State
of the SBtate of North Carclina. Any Owner may designate a
dififerent address for notices to such Qwner by giving writtsn
notice to the hessociatlion. HNobkiges addressed as above shall
be mailied by United States Registered or Certified Main,
raturn receipt requested, postage paid, or delivered in
persen, including delivery by private courier service. The
time peried in which a response to any such notice must be
given or any acticn taken with respect thereto, shall
commence t£o run from the date of persenal delivery or the
date of receipt shown on the return receipt. Rejection or
other refusal to accept or the inability to deliver because
of changed address of which no notice was given sghall be
deemed to be receipt of the notice sent.

10.13 Indemnifigation. To the fullest extent allowed
by the North Carolina law, and in accordance therewith, the
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Association shall indemnify every currert and former officer,
director and committee member against any and all
liabilities, expansas, including, but not limited to,
attorney's fess, impozed upon or reasonably incurred by an
officer, director or committee member in connection with any
action, suit or other proceeding (including settlement of any
sult or proceeding, if approved by the then Board of
Directors) to which such officer, director or committee
menber may be a party by reason of being or having been an
officer, director or committee member. The officers,
directors and committee members shall not be liable for any
mistake of judgment, negligent or otherwise, except for theiwr
own individual willful misfeasance, malfeasance, misconduct
or bad faith., The officers, directors and committee members
shall have no personal liability with respect to any contract
or other commitment made by them, in good fairh, on behalf of
the Association and the Association shall indemnlfy and
forever hold each such officer, director and committee member
free and harmless against any and all liability to others on
account of any such contract or commitment. Any right to
indemnification provided for herein shall not be exclusive of
any other rights to which any cfficer, director or committee
member, or former officer, director or committee member, may
be entitled. The Associaticn shall maintain adequate general
liability and officers’ and directors' liability insurance to
furd this cobligation, if such coverage is reasconably
available. :

' 10.12 Agreemgnts. Subject to the prior approval of
Declarant all agreements and determinations, including
gettlemant agresmants regarding litigation iovolving the
Asgociation, lawfully authorized by the Board of Dirvecteors,
shall be binding upon all Owners, their heirs, legal
representatives, successcrs, asgigns and others having an
interest in the Community ox the privilege of possessicn and
enjoymant of any part pf the Community,

10.13 Variances. Notwithstanding anything to the
contrary contained herein, the Board ghall be authorized to
grant individual variances from any of the provisions of this
Declaration, the Bylaws and any rule, regulation or use
restyiction promulgated pursuant therete, if it determines
that waiver of application or enforcement of the provisicn in
a particular case ig warranted and would not be inconsistent
with the overall scheme of development for the Community.

10.14 Litigatien. No judiciml or administrative

procesading shall bes commenced or prosecuted by the
Asgociation unless approved by at least 78% of the Total
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Aggcciation Vote and the consent of the Declarant, This
Section shall not apply to ({a) actions brought by the
Association to enforce the provigsions of this Declaration
(including, without limitation, the foreclosure of liens),

(b) the imposition and collection of assessments as provided
herein, (¢} proceedings involving challenges to ad valorem
taxation, or (d) counterclaims brouwght by the Assogiation in
proceedings instituted against it. This Section shall not be
amended unless guch amendment is made unilaterally by the
Declarant as provided herein or is approved by the percentage
votes necessary Lo institute proceedings as provided above.

10.1%5 Axbitration. Except as provided below, any
controversy arising under this Declaration between the
Agsociation, the Declarant and any Owner or QOccupant shall be
gubmirted to binding arbitration pursuant to the provisions
of Article 45C of Chapter 1 of the North Carolina General
Statutes, the Revised Uniform Arbitration Act (NCGS 1-56%9.1
at seq.). &Such arbitration shall in all respects be governed
by the provisions of said Arbitration Act as to any
controversy so submitted to arbitration. The following
matters shall not require mandatory arbitration: {a) any
sult by the Assocliation against an Owner to collect
asgesgments as provided in this Declaration; and (b) any sult
by the Agsociation te obtain a temporary restraining crder
(or equivalent emergency equitable relief) and such other
ancillary relief as the court may deem necessary in order to
maintain the status quo and/or preserve the Association's
ability to enforce any provision of this Declaration.

Article 11
Migecellaneous

1l1.X No Reverter: No restriction herein is intesnded to
be, ¢r shall be construed as, a condition subsesquent or as
creating a possikility of reverter,

IN WITNESS WHEREOF, the DeclaraqE herein hereby executes

this instrument under seal, this _[_Z day of &w(mbir,
2008,

DECLARANT :
SQUTHERN TIMBER COMPANY

By;QJU A=

David W. Aldyi . ident
avid A Lglégﬁ»uP{ﬁSl an
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a Ceorgia

STATE OF GEORGILA
e

Ciéimimv a Notary Public of said
state and colunty, do hereby certify that DAVID W. ALDRIDGE
personally sppeared before me this day and acknowledged that
and that he, as President, being authorized to
de so, executed the foregoing on behalf of the cgrporation.

WITNESS my hand and Notarial Seal this / day of
(Wotary's seal)

CQUNTY OF

I,

[e KA.
ATIHEEEN /J .
he is the President of SCUTHBERN TIMBER COMBANY,

corporation,
November, 2008.
%%A
(=

Tt
Notary's signatur
/47’#{.&5«7‘1 A éﬁ’\
‘s printed name
#4100 Explres Seplenbr 24, 2012,
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